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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
DANIEL LEE TANNER,
Defendant-Appellant.

NO. 43981
Ada County Case No.
CR-2015-16092

RESPONDENT'S BRIEF

Issue
Has Tanner failed to establish the district court abused its discretion, either by
imposing a unified sentence of seven years, with two years fixed, upon his guilty plea to
felony domestic violence, or by denying his Rule 35 motion for a reduction of sentence?

Tanner Has Failed To Establish The District Court Abused Its Sentencing Discretion
Tanner pled guilty to felony domestic violence and the district court imposed a
unified sentence of seven years, with two years fixed. (R., pp.45-48.) Tanner filed a
notice of appeal timely from the judgment of conviction. (R., pp.50-52.) He also filed a
timely Rule 35 motion for a reduction of sentence, which the district court denied.

1

(Motion

for

Reconsideration

of

Sentence;

Order

Denying

Rule

35

Motion

(Augmentations).)
Tanner asserts his sentence is excessive in light of his substance abuse and
desire for treatment, mental health issues, past military service, and purported remorse.
(Appellant’s brief, pp.3-6.) The record supports the sentence imposed.
The length of a sentence is reviewed under an abuse of discretion standard
considering the defendant’s entire sentence. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)). It is presumed that the
fixed portion of the sentence will be the defendant's probable term of confinement. Id.
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)). Where a sentence is
within statutory limits, the appellant bears the burden of demonstrating that it is a clear
abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). To carry this burden the
appellant must show that the sentence is excessive under any reasonable view of the
facts. Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is reasonable, however, if it
appears necessary to achieve the primary objective of protecting society or any of the
related sentencing goals of deterrence, rehabilitation or retribution. Id.
The maximum prison sentence for felony domestic violence is 10 years. I.C. §
18-918(2)(b). The district court imposed a unified sentence of seven years, with two
years fixed, which falls well within the statutory guidelines.

(R., pp.45-48.)

At

sentencing, the state addressed the egregious nature of the offense, the harm done to
the victim, Tanner’s ongoing criminal offending and violent conduct, his failure to
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rehabilitate or be deterred, and his high risk to violently reoffend. (2/16/16 Tr., p.14, L.5
– p.17, L.23 (Appendix A).) The district court subsequently articulated its reasons for
imposing Tanner’s sentence. (2/16/16 Tr., p.23, L.23 – p.28, L.3 (Appendix B).) The
state submits Tanner has failed to establish an abuse of discretion, for reasons more
fully set forth in the attached excerpts of the sentencing hearing transcript, which the
state adopts as its argument on appeal. (Appendices A and B.)
Tanner next asserts the district court abused its discretion by denying his Rule 35
motion for a reduction of sentence. (Appellant’s brief, pp.7-8.) If a sentence is within
applicable statutory limits, a motion for reduction of sentence under Rule 35 is a plea for
leniency, and this Court reviews the denial of the motion for an abuse of discretion.
State v. Huffman, 144 Idaho, 201, 203, 159 P.3d 838, 840 (2007). To prevail on
appeal, Tanner must “show that the sentence is excessive in light of new or additional
information subsequently provided to the district court in support of the Rule 35 motion.”
Id. Tanner has failed to satisfy his burden.
In support of his Rule 35 motion, Tanner merely stated he hoped to begin IDOC
programming more quickly, and reminded the court he had previously been on
probation, accepted responsibility and expressed remorse, acknowledged he had an
alcohol problem, and served in the military. (Brief in Support of Defendant’s Motion for
Reconsideration of Sentence (Augmentation).) All of this information was known to the
district court at the time of sentencing. (2/16/16 Tr., p.18, Ls.9-12; p.19, L.11 – p.20,
L.2; p.21, Ls.4-6; p.23, Ls.8-12.) Furthermore, the district court was aware, at the time
of sentencing, of Tanner’s desire to participate in treatment, and it is not “new”
information that prisoners are most often placed in treatment programs nearer to their
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date of parole eligibility. (2/16/16 Tr., p.19, Ls.3-8; p.21, Ls.1-20.) Because Tanner
presented no new evidence in support of his Rule 35 motion, he failed to demonstrate in
the motion that his sentence was excessive. Having failed to make such a showing, he
has failed to establish any basis for reversal of the district court’s order denying his Rule
35 motion.

Conclusion
The state respectfully requests this Court to affirm Tanner’s conviction and
sentence and the district court’s order denying his Rule 35 motion for a reduction of
sentence.

DATED this 31st day of August, 2016.

__/s/_________________________
JESSICA M. LORELLO
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 31st day of August, 2016, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
ELIZABETH ANN ALLRED
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_________________________
JESSICA M. LORELLO
Deputy Attorney General
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APPENDIX A

14
1 victim Impact statement?
2
MR. DINGER: No.
3
THE COURT: Comments, Mr. Dinger?
4
MR. DINGER: Thank you.
5
Your Honor, as the Court noted in the
6 plea agreement, It allows the State to ask for a
7 judgment of conviction, a ten-year sentence, and
8 imposition based on the recommendation from the
9 domestic violence evaluation or the finding that
10 he is at high risk. So that's what I would ask
11 the Court to do: Impose a ten-year sentence with
12 three years fixed, seven Indeterminate and Impose
13 that sentence now and send Mr. Tanner to the
14 penitentiary.
15
Judge, I think that's appropriate for a
16 number of reasons. First, the nature of this
17 particular crime, I think It Is somewhat heinous.
18 We see a lot of domestic violence cases, and
19 obviously they are all of concern. I think one
20 factor that Is significant In this case Is that
21 the victim, I think, Is quite vulnerable. I note
22 that she Is 78 years old. The defendant is 57
23 years old. So he's 21 years her junior, certainly
24 a lot more physically Imposing, I think, than she
25 Is.
16
1
He does have the prior felony
2 convictions of grand theft in 2007 where, I
3 understand It, he was Initially given probation,
4 violated that probation to a period of retained
5 jurisdiction on that. So he's had the chance at
6 felony probation before, has demonstrated that he
7 can't do particularly well there. And then the
8 rest of his criminal record: DUis, FTAs, numerous
9 alcohol convictions, a lot of theft convictions.
10 He's got a pending DUI, so alcohol is clearly
11 still an Issue for him. Just a very, very
12 extensive criminal record that suggests It's not
13 appropriate for him to be In the community.
14
I think It's also significant -- and to
15 his credit he acknowledges something that's not
16 good for him -- but he's suggests on page 26 of
17 the PSI that he has a hard time controlling his
18 anger. I think that's clearly evident from what
19 we saw In this particular crime. And even when we
20 have a vulnerable victim, he's not afraid to
21 become violent and angry.
22
Finally, Judge, I would just note the
23 domestic violence evaluation, the different tests
24 that are performed. The evaluations that are
25 done, the SARA suggests that he's a high risk to
03/13/2016 09:56:06 AM
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And so we have a crime of violence
where she reports that he's pushing her down, he's
throwing her around, striking her with a phone,
holding her against her will. And, again, she Is
an elderly woman.
And so I think that makes this crime a
little bit different from some of the other
domestic violence cases that we might see. I
think it's significant that she reports In the
victim impact statement that she suffered
financially, physically, and emotionally as a
result of her Interactions with Mr. Tanner.
His criminal record Is, at best,
horrendous. Whether the 1995 case Is a felony or
misdemeanor, I think the Court Is right; It very
well could be a misdemeanor. But It's a crime of
violence, and he has a history of violent crime.
There Is a conviction from 1993 in
Wyoming titled Family Violence, a misdemeanor. It
suggests It's somewhat domestic-violence related.
There is that assault and battery that may be a
felony, may be a misdemeanor from 1995. And then
in Idaho he's got battery convictions, four of
them In 2006, one In 2008. And that's just the
small part of his criminal record.
17
re-offend. The ODARA puts him at a 74 percent
chance of re-offense in a domestic violence-type
way within the next five years. And the overall
conclusion of the domestic violence evaluation Is
that he's a high risk to re-offend.
So I think, given those things,
certainly it's appropriate for the State to ask
for imposition of the sentence. And that's what
we would ask the Court to do.
We would ask for restitution In the
amount of $176.95, and I have got an order for the
Court and counsel, If they want to stipulate to
that.
We would also ask, Judge, for a
no-contact order. I do have a no-contact order
here for the Court that lists the victim and her
address. And I would note that she doesn't want
anything to do with Mr. Tanner. I did Indicate no
exceptions on there. Certainly, If the Court
wants to put some exceptions In place, I can get a
different order, but I did mark "no exceptions"
because that's what we are asking for at this
point.
Thank you.
THE COURT: Mr. Fuisting?
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22
1 process to determine his eligibility, and not
2 sentence him today. And I'll ask you that, if he
3 eligible, to place him on probation.
4
If you're not inclined to go in that
5 direction, I will ask for an underlying sentence
6 of two years fixed plus four indeterminate. I ask
7 you consider probation or retaining jurisdiction.
8 And, if you do retain jurisdiction, screen him for
9 Veteran's Treatment Court after he comes back.
10 I'd ask you to keep the fine low given that he was
11 on disability and has lost that.
12
He has agreed to the restitution. I
13 think, when you hear from him, you will hear
14 genuine remorse, and this isn't necessarily a
15 direct-to-prison case.
16
Thank you.
17
THE COURT: Thank you.
18
Before I hear from the defendant, is
19 there is any reason, legal or otherwise, I should
20 not pronounce judgment today?
21
MR. DINGER: No.
22
MR. FUISTING: No.
23
THE COURT: Mr. Tanner, you're entitled to
24 address the Court before I pronounce sentence.
25 You don't have to; It's voluntary on your part.

1 If there is something you would like to say, you
2 may say It now.
3
THE DEFENDANT: Yes, I would, Your Honor. I
4 want to ask the Court's forgiveness. And the
5 probation department, I had a good example going.
6 But with this relapse, I -- I don't -- I have made
7 them look bad too.
8
I want to say that I'm tremendously
9 sorry for the -- Glenda, the victim, and her
10 family. It was nothing premeditated. It was
11 something that happened. I feel awful. I feel
12 horrible about It. And I do want to do my best to
13 get counseling for my alcohol. But not just that;
14 with my seven years of sobriety, I have come to
15 find out that I have mental and emotional Issues
16 that I need to address that I need to get help on.
17 It's not just the drinking and drinking triggers
18 it. It sets it off, but I have other problems
19 that I really want to work on so I can be a better
20 person and have a better life, and everybody else
21 can too.
22
THE COURT: Thank you.
23
Well, I do note Mr. Tanner was
24 honorably discharged as a veteran in the
25 mld-1980s, if I recall --

25
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THE DEFENDANT: Yes.
THE COURT: -- having volunteered and served
in the air force. My recollection is there was no
comment going at that time. And I didn't
understand the -- well, I am not sure the source
of this disability, Mr. Tanner, that you have back
issues and inability to lift. SSD is not the same
as workers' comp, so I am not sure where the -apparently you did develop some back Issues so you
can't work, and you were on disability.
THE DEFENDANT: Right.
THE COURT: I consider all of that. I also
look at a history that goes back Into the 1990s,
early 1990s. We start with driving under the
Influence. There are the battery cases, assault.
The State had sort of summarized some of them. I
noted that, when you came to Idaho In between June
of 2001 and March 2007, you managed to accumulate
36 misdemeanor cases. The charges are more than
that, but you had 36 misdemeanor cases. Then you
picked up the grand theft felony. That was In
2007 In March. Somehow between that and the time
that you were -- probation was violated In
December of 2008. You picked up -- somewhere
along there, you picked up six more misdemeanors

03/13/2016 09:56:06 AM

1 from June 2007 until December of -- the last one
2 was in December of 2008 roughly coinciding, I
3 think, with the probation violation.
4
So your period following your
5 rider -- and it Is apparent, your attorney
6 mentioned it, that between April of 2009 and
7 October of 2015 you had no law violations.
8
THE DEFENDANT: Right.
9
THE COURT: You weren't staying sober; you
10 just didn't have any violations until then.
11
THE DEFENDANT: I did stay sober, Your
12 Honor.
13
THE COURT: It's not a discussion. I note
14 that your violations came after the conclusion of
15 your probation. You successfully completed the
16 probation, had no violations during that time. I
17 don't know for sure when your drinking and drug
18 use started again, but It was either a~er your
19 probation or certainly It wasn't causing enough
20 issues to be picked up by your probation officer
21 while you were on probation.
22
I also see -- and I appreciate the fact
23 that in your statement today you do acknowledge
24 that what you did was wrong and shouldn't have
25 taken place.
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Your comments to the presentence
Investigator and to the police, to some extent,
minimized what you did. I mean, when I am reading
this, I'm looking at someone who is bruised,
beaten with a phone. And It wasn't a cellphone;
It was portable phone. It was a hand unit from a
phone. And then she got her toe broken In the
course of all of this, and you said you didn't
push her down, she just -- after you hit her three
times, she fell down kind of on her own. I don't
quite understand the origin of that statement.
In any event, I have a vulnerable
person who is in the -- certainly no youngster.
She Is approaching 80 years old, 78 years old at
the time this happens. And you beat up on her.
It appears to be an explosive temper issue, an
issue that has resurfaced after you went through
the anger management program on your first rider.
So you have had treatment for that in the past.
The GAIN says a level one outpatient.
I'm not quite sure where they got to there, given
the apparent -- I mean, you were apparently
drinking pretty regularly and mixing It with
someone else's pain medication, something else I
don't think speaks well of you when you take

28
1 age and physical ability and the violent history
2 that is here, any lesser sentence would depreciate
3 the seriousness of the crime.
4
Mr. Tanner, I'm going to Impose court
5 costs. I am not going to Impose a fine. Given
6 your limited financial circumstances, I don't
7 believe the State of Idaho needs to try and get
8 their hands on your disability check once you get
9 back out. The restitution requested will be
10 ordered for the medical bills Incurred in this
11 case, court costs and restitution to be paid as
12 soon as reasonably practicable upon release from
13 custody.
14
The victim in the case and the persons
15 to whom restitution is ordered are free to take
16 whatever efforts they want. They are entitled by
17 law to attempt to collect. But so as far as court
18 costs and the like go, I don't think Mr. Tanner
19 has any resources for Immediate payment.
20
Mr. Tanner, you're entitled to credit
21 for 96 days served to date. You will receive that
22 credit against your sentence. It is my
23 recommendation to the Department of Correction
24 that you do receive evaluation for potential
25 medical management, particularly for the
11 of 13 sheets
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1 someone's prescription pain medication, deny them
2 the benefit of It, and use It for yourself. I
3 don't know. Maybe she was letting you have it.
4 That isn't really clear In the presentence report.
5 All I know Is one of the Issues that came up In
6 the testing done by Dr. Arnold was whether or not
7 there was opiate abuse as a potential diagnosis.
8 He did put abuse, not addiction even though the
9 GAIN didn't mention that particularly or emphasize
10 It, certainly.
11
So all In all, I look at this,
12 Mr. Tanner, and I have someone who has a lengthy
13 criminal record, Including a number of crimes of
14 violence and fighting, an explosive temper, and
15 who has all of the risk factors that say If you're
16 out and engage In another romantic relationship,
17 It's highly likely that your romantic partner
18 would find themselves In a similar circumstance.
So I am going to -- my original thought
19
20 and everything I have heard today and going
21 through It reaffirms it; I am going to Impose a
22 sentence of seven years with two fixed and five
23 Indeterminate. I am going to -- that sentence
24 will be Imposed in recognition, I think, that the
25 circumstances of this case with the disparity In
29
1 generalized anxiety disorder and the mood
2 disorder. Those, I think, are things that
3 Dr. Arnold was probably directing those comments
4 to.
I will place the no-contact order as
5
6 requested. Today Is the 16th still. I will make
7 an exception, and I'm just going to handwrite It.
8 You may have Indirect contact to recover property.
What that means, Mr. Tanner, Is that
9
10 you may contact a friend or relative of Ms. Clark
11 If you have missing property to arrange to have
12 that picked up by you or on your behalf by
13 someone.
14
THE DEFENDANT: Okay.
THE COURT: Otherwise you're to have no
15
16 contact with Ms. Clark. That means no phones, no
17 e-mail, no letters.
18
THE DEFENDANT: Nothing.
19
THE COURT: I think you understand.
20
THE DEFENDANT: Yes.
21
THE COURT: The defendant will be required
22 to submit a DNA sample and right thumbprint
23 Impression to the Idaho database. I've given his
24 credit for time served. There will be no fine
25 given the defendant's limited and likely to be
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